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DearMs. Dortch:

AT&T Corp. (“AT&T”) submitstheattachedappealapplicationrecentlyfiled by
Vodafone in the High Court of New Zealand for inclusion in the record of this
proceeding. Vodafone’sapplicationseeksjudicial review of the final report issuedon
June9, 2005 by the New ZealandCommerceCommission(“ComCom”) recommending
to theNew ZealandMinisterof Communicationsthat mobile terminationservicesshould
be regulatedasa “designatedaccessservice.”1 The ComComfinal report finds, among
otherthings, thatthereis “a nationalwholesalemarketfor mobile terminationserviceson
eachmobilenetwork,”that “mobile networkoperatorsaresubjectto limited competition
in thewholesalemarketfor terminationserviceson their respectivenetworks,” andthat
regulationof mobile terminationwould providesubstantialbenefits.2Vodafonecontends
in its appealthatthe ComComreportis “wrong in law,” thatComComshould reconsider
its recommendation,and that “the Minister should not accept the Commission’s
recommendationand should not recommendto the GovernorGeneralthat he makes
mobile terminationservicesadesignatedservice.”3

New ZealandCommerceCommission,Final Reportofthe Schedule3 InvestigationInto Regulationof

Mobile Termination,Jun.9, 2005.
2 Id. at 38,42, 162-163.

~ VodafoneNew ZealandLimited, Statementof Claim in Application for Review, Jun. 29, 2005, High
Court of New Zealand, Auckland Registry, Commercial List, Civ: 2005.404-3429,Jun. 29, 2005
(Attachment1 hereto),at 12. TelecomNew Zealand,theother leadingmobile operatorin NewZealand,
filed anapplicationfor judicial reviewof the ComComfinal reporton July1, 2005.
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Before this Commission,however, Vodafone contendsthat this Commission
should not take action to reduceforeign mobile termination rates and should allow
foreign regulatorsto addressthis issue. For example, in its Reply Commentsin this
proceedingfiled on February 14, 2005, Vodafone contendsthat concernsabout “the
reasonablenessof mobile terminationratesin a CPP environment. . . are appropriately
thesubjectof domesticregulation”andthat “foreign regulatorsare,in fact, taking action
hereby addressingcostmodelingissuesthemselves.”4Indeed,in its Commentsfiled on
January15, 2005, VodafonecitestheComComproposalfor greaterregulationofmobile
termination in New Zealandasa specific exampleof the foreignregulationon which it
contendsthe Commissionshould rely.5 According to Vodafone,“[i]n the absenceof
discriminationasto the outcomesfrom regulatoryor othercommercialproceedings,the
interestsof US, consumerswill be fully safeguardedby the actions undertakenby
regulatorswithin theforeignmarkets.”6

As AT&T hasdescribed,theseclaims by Vodafone and other foreign mobile
carriersfail to recognizethat only a very small numberof foreignregulatorshavetaken
effective action to reduce rates toward non-discriminatoryand cost-basedlevels.7

Moreover,Vodafoneitself is frequently a leadingopponentof foreignregulatoryaction
to reducerates— asdemonstratedby its recentcourtapplicationin New Zealand. A New
Zealandpressreport cited by Dow Jonesstatesthat Vodafone’sappeal “could put the
processbackto ‘square one.”8 Thereport quotesComComasstating that the appeal
could take “week[s], months or longer.”9 The report also notes “that if the legal
proceedingsstretchpastthe looming New Zealandgeneralelection,which mustbe held
by Sept.24, Vodafoneandits rival TelecomCorp. maygetanotherchanceto maketheir
casebecausethe oppositionNationalpartyhassaidit will look atthedebatefrom a fresh
perspective.”0

This effort by Vodafone to have its cake and eat it too by preventing the
implementationin New Zealandofthe very foreignregulationwith which it attemptsto
shieldits high foreignmobile terminationratesfrom actionby this Commissionfollows
similar foreign court appealsby Vodafone and other foreign mobile carriersthat have
delayedthe implementationof foreign regulatory measureson mobile termination in
Australia, Ireland, Swedenand the UK.” This new appealby Vodafonehighlights the

~VodafoneReplyat ii & 9.
~VodafoneCommentsat 12 (“a similarproposal[for regulationofmobile call terminationrates] is
proposedin NewZealand”)& n.21 (citing ComCom’sDrafl Report).
6 VodafoneCommentsat 11 (emphasisadded).
~SeeLetterdatedJune24,2005 to Ms MarleneDortch, FCC, fromJamesTalbot,AT&T.
8 Dow Jones,VodafoneNZ’s move mayset mobile regulation back, Jul. 5, 2005 (citing a New Zealand
BusinessHeraldnewspaperreport).
~ Id.
~° Id.
~ Seee.g.,Irish Times, Vodafone,Meteorand02 lodge appeal,Mar. 23, 2005 (the appeals“will leadto a
lengthy delay in the implementationof the recent ruling by the Commission for Communications
Regulation” requiring mobile operatorsto open their networksto ‘virtual operators’);Vodafone Press
Release,VodafoneSwedenAppealsAgainstP7’S’ Decision, Jul. 26, 2004 (announcingits appeal of the
Swedishregulator’sclassificationof VodafoneaspossessingSignificantMarket Powerandthe regulator’s
decisionto regulateVodafone’sinterconnectfeeson the groundsthat “PTS doesnot possessthe expertise
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significant obstaclesthat are often faced by foreign regulatorsthat attempt to reduce
foreignmobile terminationratesandfurtherunderscorestheimportanceof actionby this
Commission to establish new international settlement rate benchmarksfor mobile
termination.

This exparte letterandattachmentare submittedfor inclusionin therecordof the
above-referencedproceeding.

Respectfullysubmitted,

~

JamesJ. R. Talbot
SeniorAttorney

Cc: DonaldAbelson
JamesBall
AnnaGomez
FrancisGutierrez
Mark Uretsky

required to perform this kind of marketandcompetitionanalysis”); VodafoneNews Release,Vodafone
appealsACCC Final Decision over “legislative powers,” Jul. 27, 2004 (“Vodafone Australia today
commencedproceedingsin theFederalCourtof Australiachallengingthe powerof the ACCC to set prices
as part of its Final Decisionregardingmobileterminationrates.”);Daily Telegraph(UK), Vodafoneleads
operatorsin challengingOftelpricecuts,Jan.23, 2003.


